
JUN-16-2AA8 A3: 29 P ,qt /49

,:ij?l',.,i
srrpERFtrI{D BRAIVOH ,,, , ,,,1 17 t,i r.i, :i7, ort'rcq-o_F REcror.IAL c-oirrvsna

U.S. EpA nnefOm e ,. ,,r.,r,:irj,l_s gr,,ii\l'ff,Hff;A3f,t3p .**fq.--:- gIlt,-
rdqphorcNo..(sra)06+srg4 i h\-, EreuuNol-pi+i-#T"^ g \\-iZ./ e_tF?A".

FAcsnEtEmANsnGssoN T<t*td
{,t

i

l

l '
J

EBOl&

TO:

$II&I;

comdENTS:

l c EurriKa

Alot r'orr
f'c oFthe f:osl-d

f?rnl Hi an Rfition

TOOALNO.PAGES;

SEI{TDiY:

i



J|.JN-16-2@48 A3:29 P.A2/@9

e{ibh

LY"'
uNmD srAtEs EilvnoililEitTAL FRotEcfloil A6Eilcy : i :: i;i I y !: D

REGION 6
1445 ROSS AVENUE. SU|TE,1200

DALLAS,TX 762@{i799 
;. 

--

l l c  i :  i J . 1

,3r 17 [:;1 l i: . i /

Jtute 16,2008

EwikaDr.rr
Clerk of the Board
Environmental Appeals Board
U.S, Environmenul Prorecdon Agency
l34l G Street"N.W., Suite 600
Washingron, D.C. 20005

RE; In the Matter of the Palmer Barge Supertund Site
Higman Barge Lines, Inc., Petitioner
Petition Number: 105(b) 08-01

Dear Ms. Durr:

Per your letter of Mey 16,2008, to Sam Coleman, Director, Superfund Division, U.S.
Envirorunental Protection Agency, Region 6, please lind enclosed for filing in the above-
rsferenced matter, onc original and five copies of a Motion to Dismiss the Petition of Higman
Barge Lines, Inc., with exbibits inclusive of the Sitc's Administative Reoords, and a certificate
of service. Please file the original and the copies ofthe motion,

A sixth copy of the motion, wirhour rhe exhibirr, is also enclosed. please *amp the sixth
copy and retum ir to me at the addrcss below:

Joseph E. Compton, III
Of[ce of Regional Counsel
U.S. Environmeirtal Protection Agency, Region 6
1445 Ross Avenue, Suite 1200
Dallas, Texas. 75202.

Rrqol.{,FactC{..Ffuhit trl Vfs|d. Ot Ead hh oo lo0} F€qt*d pqpsr (,tot6 Fodre'tou|tlst
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Thank you for your kind assistance in this matter,

P,43/49

Sihoerely,

t 'a
lbrlrl-..L*ru>,q

/

/oseph E. Compton, III
Asbistant Regionel Counsel

Enclosures

cc (w/enol.): lfurless R. Benthul, Attorney
Lyric Centre
440 Louisian4 Suite 600
Houston, Texas. 27002
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IN RE:

Palmer Barge Superfund Site
Jefferson County; Texas

. Hignran Boge Lines, brc.,
Petitioner

P.84/A9

l l i  CEIY [i,,a

BEFOR.E THE ENVIRONMENTAL AFPEALS BOARD
T.INITED STATE' EIWIRONMENTALpROTECTISNAGENCV.':Ii !7 I;i jl ri,t

WASHINGT0N, D.c. 
_.,r;!,!. i:.,rrirls i lrA:lr

Peiition No.
CERCLA 106(b) 08.'01

' 
Petition for Reimbursement Under )
Section 106(b)(2) ofthe Comprehensive )
Environmental Response, Compensation, )
and Liability Aot of I980, as amended )
42 U.S.C. $9606(bX2) )

. _ )

MOTION TO I}ISMISS THE PETITION OF HIGMAN BARGE LINES,INC.

The Respon<lent, the U.S. Environmenta.l Protection Agency, Region 6 (,,EpA"), by and

through its Office of Regional Counscl, hoeby moves this Board pursuant to Sections ILI. I and

V.B of the Board's Practice Manual datcd June, 2004, ("EAB Manuat") and section IV.A.l of

the Board's Revissd Guidance on kocsdues for submission and Review of GERCLA section

105(b) Reimburscment Petitions dared November I 0, 2004 ('EAB Guidance"), ro di$niss the

Higrran Barge Lines, Inc.'s Ferition for Reimbursement ('?etition") dated May 14, 200g, on the

basis of ripeness in that said required action bas not been formally completed.

Higmen Barge Lines, Inc,, ('Higman") has filed the petition seeking ro recover the costs

the company allegedly incuged in complying with the terms of a Unilateral Adminisrrative Order

issued by the EPA in connection with the palmer Barge Superfund Site (,,Site") under.sectiqn
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105(a) ofthe Comprehensive Environmental Response, Compensarion, aad Liability Aot of 1980

("CERCLA"), as amended,42 U.S.C. $9605(a). Completion of the required actions is a statutory

prerequisitc for obtaining reimbursement under Section I06(bXZ) of CERCLA, 42 U.S.C. $

9606(bX2). However,, EPA has not yet mad€ a determination, prsua$t to the procedure

estsblished in EPA's Unilateral AdminisEative Order for Remedial Desigry'Remedial Acrion,

Docker No. O6-L2-07 ,("UAO"), issued on May 7 ,20Q7 ,that Hignran has completed the

rEsponse actions required under the uAo. It is EPA's position that until the EPA formally

approves the final version of the Palmer Barge Line Superfund Site Reinedial Action Report (the

draft of which is dated april 16, 2008, and was submitted for EPA review by the palmer Barge

PRP f'Potentially Responsible Party') comminee pusuaDt to the uAo), and ttrereaflcr, notifies

Higman that the response actions have been fully performed, the rnatter is not ripe for rwiew by

the EAB. Sea Findlel, Adhesives, Ino., 5 E.A.D, Z !0 (EAB t 995), and In the Matrer of Cyprus

Amax Mineral co., CERCLA 106(b) Petition No. 95-4, order Dismissing petition, June 24,

t 996 (attached).

Seotion D( ("Work To Be Performed'), puagraph 44 of the UAO provides the

mcchanism for notifuing Hignran that the remedial actions at the site have been completed.

under that seotion, when EPA determiaes, after its review of the Remedial Action Repor1, that

all work has beon fi.rlly performed in accordance with ttre uAo, the EpA may provide witten

notice to the PRPs. As defined in section vI of rhe uAo, ,Vork', shalt mean all activities uAo

Respondents are reguired to perform under said order, including Remedial Design, Romedial

.Action, Operatioo and Maintenance (as needed), and any activities requLed to be undertaken

pusuart to sections vII through )oilV, and )o(VII of this order. The EpA has nor completed

the review ofthe draft Remedial Action Report, and thereforo has not yet provided its approval

L
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or disqPprcval to Hig{nan. The finalizEd version of the Report has yet been ro be submitred for

formal EPA approval. In the event that EPA does determine that work has yet to be

completed in accordance with the uAo, the EPA will so nori$ the PRPs and require that said

parties modifi ttre work plan, if necessary, and implement any additional work required under

the uAo' uruil rhe EPA formally approves the final Remedial Action Repon for rhe sire, a

possibility exists that additional remedial actions may have ro be implemented at the site

The EPA therefore rcspectfully requests the dismissal of Higrnan,s petition, without

prejudice, on the grounds thar ir is noryet ripe, and has been untinely filed.r The EpA has

contaoted the attomeys representing Hignan, who indicated that they may wish to oppose this

motion.

Dated this

Respecffirlly submiued,

lfday of June, 200t.

By; C.C-1r*;,o

Dallas, TExas 75202
214.665,8506
FAX 214.665.6450

,EPA also notes thal were the EAB to accept Higrnan's view on rtre completion of the
work-the March 14, 2008, date refereNrced on pagJ one ofthe petition_the petition should be
9rjd::.9ll".ly because it was not filcd wiririn eo auy" of tiat dale. Thi petition was fitro on
May 14, 200E' and the sixty-day poriod ended on May 13,2009. EpA does rot viewthe March
14 dat€' as the date of complotion of the work for the reasons stared in the body of thig motiotr.

J

Jg&ph E, Comptoq III
ssistant Regional Counsel

Office of Regional Counsel
U.S. EPA, Region 6
1445 Ross Aveoue, Suite 1200
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CLeo,o

u,s. EPA (2272A)
1200 Pennsylvada Ave,, NW
Washingron, D.C. 20460
202.s64.0895
FAX 202:501.0269

C.C-r*r*t 's

u,s. EPA (2366A')
1200 Pennsylvada Ave,, NW
Washington, D.C, 20460
202.564.5524
FAX 202.564.5531

CERTITICATE OF SERVI9E

I herbby oertify that on tbe l6th ofJune, 200E, i served a true and cgnect oopy ofrhe
above Motion to Dismlss by mailing a copy via fust class united states Mail to Mr, Harless R.
Benthul,440 Louisiana, Suite 600, Houston, Texas,1TQe2.

ee R. Tvner

bph E. Compto4 III.
bsistant Regional Counsel

41.
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In[;r

Pfepared For

Palmer Barge pRp Gommittee
Apfir 16,2009


